sportscotland

Freedom Of Information Internal Policy And Procedures


Introduction
The Freedom of Information (Scotland) Act 2002 (‘The Act’)came into force on January 1st 2005. The Act aims to increase openness and accountability in government and across the public sector by ensuring that people have the right to access information held by Scottish public authorities. The introduction of the Act brought about a cultural change to the way in which Scottish public authorities behaved and essentially, a new era of transparency in the public sector, ending the culture of secrecy. People are now able to see and question how such bodies function and how decisions are made, effectively improving accountability. Under the Act, subject to certain conditions and exemptions, any person who makes a request to a public authority for information will be entitled to receive it.

sportscotland’s Freedom of Information Policy

1. This is sportscotland’s internal Freedom of Information policy. The policy will:-
1.1. provide staff with a general understanding of the background to and provisions of the Act;
1.2. advise staff how the Act will affect sportscotland and the work of sportscotland staff;
1.3. advise staff of the procedures to be followed once a Freedom of Information (‘FOISA’) request has been received; and
1.4. explain how the Act interacts with UK Data Protection Law and the Environmental Information (Scotland) Regulations 2004. 

Any queries regarding FOISA requests should be directed to the Legal Officer as soon as possible.

An Overview of the Act
2. The Act:-
2.1.  provides a right of access to information; 

2.2. creates exemptions from the duty to disclose information; and

2.3. establishes the arrangements for enforcement and appeal.

3. It is important to note that all requests for information must be considered on a case by case basis.

Who Does the Act Apply to?

4. The Act applies to practically all public bodies in Scotland, including sportscotland, local authorities, the NHS, Colleges and Universities, the police, the Scottish Parliament and the Scottish Executive. The Act also applies to companies wholly owned by a public authority and, if designated, it may even apply to private companies carrying out a function for a public authority, for example under a contract. A full list of the organisations affected is set out in Schedule 1 of the Act and specifically includes sportscotland, in its entirety and further bodies can be added by the Scottish Ministers. Over 50,000 organisations will be affected by the Act, although some 41,000 of these are schools. 

5. The Act applies to sportscotland because it is specifically included in the list of organisations affected set out in Schedule 1 of the Act. The Act also applies to the Scottish Sport Council Trust Company (Glenmore Lodge, Inverclyde and Cumbrae national centres) and the Scottish Institute of Sport, because they are wholly owned companies of sportscotland. 

Who is responsible for overseeing the Act?

6. The Act is promoted and enforced by the fully independent Scottish Information Commissioner who is appointed by her Majesty on the nomination of the Scottish Parliament. The Scottish Information Commissioner will:-
6.1.  offer advice;
6.2. investigate all complaints or appeals;
6.3. make the final decision regarding what information should be released; and
6.4. always rule in favour of disclosure wherever possible.
Making Information Available 
The Publication Scheme

7. Each public authority has a duty to have in place a Publication Scheme.  The purpose of a Publication Scheme is to provide information proactively in an easily accessible form, so that people can access it without having to make an individual request.
8. sportscotland’s Publication Scheme sets out:
8.1. what classes of information sportscotland routinely publishes or intends to publish; 
8.2.  the manner in which the information is made available; 

8.3.  details of any fees that will be charged for the information; and
8.4. details of sportscotland’s procedures for handling requests for information, including contact details which the applicant would use to submit his or her  request
9. sportscotland and the Scottish Sports Council Trust Company has adopted the Model Publication Scheme produced by the Scottish Information Commissioner. He has approved this scheme until 31 May 2015. You can view scheme on our website at http://www.sportscotland.org.uk/LegalsNavigation/Freedom+of+Information/TopicNavigation/sportscotland+classes+of+information/ . The purpose of the Publication Scheme is to encourage authorities to publish as much of their information as possible so that they have fewer individual requests to deal with. 
10. For example, an individual who wants to find out information on sportscotland’s Corporate Plan could start by looking at sportscotland’s Publication Scheme to see what information is available.  If the Publication Scheme does not provide all the information the individual is looking for, then he or she can then make a request directly to any member of staff within sportscotland for any further information that they have regarding the Corporate Plan.
11. As such, information is deemed exempt by the Act if the applicant can reasonably obtain it by other means. Therefore, where information is already accessible because it is published in sportscotland’s Publication Scheme, staff will not then be required to re-provide the information in response to a FOISA request.  Instead, they will simply be able to refer the individual to the Publication Scheme.  
Who might make a request?
12. Some examples have been noted below in order to put requests in context:-
12.1. a journalist looking to create a newsworthy story might ask for statistics on funding to various sports, or why certain sports have received less funding than others.
12.2. an MSP looking to compare public bodies’ information, such as number of overtime hours.
12.3. a lottery applicant whose project application was rejected might ask to receive details of the assessment procedures that were used and copies of the minutes of panel meetings.
12.4. A contractor who did not get awarded a contract, might request information about the winning tender.
How is a Request Made?

13. Anyone (person or organisation) can make a request for information under the Act and will be entitled to receive it.  An application can be made by a person on behalf of another, but both parties must be named.  Requests can be made, for example, in writing, by email, by video/audio tape and even by more modern methods, such as Facebook and Twitter.
14. The applicant may express a preference for receiving the information in a particular format, for example via email or post. sportscotland must comply with this preference as far as is reasonably possible. 
15.  All FOISA requests must be in writing or in another permanent form (e.g. email, audio tape, video tape, or Braille), and can be directed to any member of staff within sportscotland. Requests must state the name and address of the applicant and describe what information is required. There is no need to cite the Act or explain why information is being asked for, and consequently,  there can be difficulty in detecting FOISA requests. 
16. Potentially, any request for information made to sportscotland staff in a permanent form could be a FOISA request. It should also be noted that all staff deal with different types of information requests in the course of their daily business and such normal routine business requests received as part of normal staff working procedures should not be considered as FOISA requests (please see the section below, ‘Business As Usual’, for more information). For example, the Scottish Government may ask sportscotland for information as part of the normal routine business.  Such requests should be dealt with as normal, and should not be treated as FOISA requests although staff still have a duty to reply within 20 working days.  Please note that the Policy Team deals with and processes all government enquiries.
17. It is therefore important that staff are able to recognise a FOISA request when one arrives, so that it can be dealt with promptly by sportscotland’s Legal Team.
18. However, if staff have any doubts about whether a request for information is a FOISA request, they should forward this as soon as possible to the Legal Officer.
Responding to Requests
19. The Legal Officer will issue an acknowledgement of the FOISA request to the applicant, log the request on the Freedom of Information spreadsheet and a  Freedom of Information case file will be opened in Livelink for that individual.
20. The Legal Officer will firstly liaise with the relevant staff to decide if the information requested is actually held by sportscotland or will ask the applicant for clarification, if the original request is not clear. It is vital that advice and assistance is offered to applicants to help both parties.  It will also help sportscotland staff identify and locate the correct information as swiftly as possible.
21. If the information is not held by sportscotland, the Legal Officer will advise the applicant in writing that sportscotland do not hold the information, and refer the applicant to another organisation, if appropriate.
22. If sportscotland do hold the information, the Legal Officer together with the relevant staff should consider  if it would be covered by UK Data Protection Law. If it is, the Data Protection procedures should be followed.
23. If the information is not governed by UK Data Protection Law, the Legal Officer and the relevant staff should consider if the information is available from another source, for example in the Publication Scheme. If yes, the applicant should be advised of this in writing.
24. If the information is not available by any other means, the Legal Officer will work with the relevant staff  to identify and collate the requested information from sportscotland’s business records.
25. Once the information has been collated, the Legal Officer will consider the content of the information to establish whether any exemptions apply. If not, then the information can be released to the applicant, and a copy of the response will be held on the case file.
25.1. If an absolute exemption applies, then sportscotland would automatically not disclose the information and the Legal Officer will notify the applicant of our decision. 
25.2. If a non-absolute exemption applies, then a public interest test will be applied to establish if the public interest to disclose the information is greater than the public interest to withhold the information. Again, the Legal Officer will notify the applicant of our decision.
25.3. If the information is subject to a partial exemption, then the Legal Officer will either provide a summary of the requested information or will provide a copy of the document with the relevant text redacted as necessary.
26. The Freedom of Information (Scotland) Act 2002 specifically applies to information only and carries no duty to disclose discrete documents. In most cases, it will be appropriate for a copy of the document to be provided under the Freedom of Information (Scotland) Act 2002 if that is the most efficient way of providing the information, but in other cases, where disclosure is given, it may be more appropriate to extract information from the documents or to provide a summary of the information in the documents, provided that this satisfies the request. If a copy of the document is to be provided and it also contains information which is deemed to be subject to exemption then a routine amendment and deletion will be allowed to redact this exempt information. Therefore, the enquirer will receive a copy of the document showing the requested information with the exempt information redacted and a note of why this information has been deleted.
27. Information provided in response to a FOISA request must be provided within 20 working days of receipt of a request (excluding weekends, bank and public holidays). Please see the Scottish Information Commissioner’s website to use their Response Calculator, which calculates when a response should be sent out.  If the nature of the information requested needs to be clarified in the first instance the 20-day period will run from the date of clarification. However, clarification must not be used as a means of delaying dealing with a request for information under the Act, and therefore must be sought as soon as possible. 
What information must be provided?
28. Under the Act, staff will be required to provide all of the information that is requested, providing that no exemptions apply. 
29. sportscotland will only be obliged to provide recorded information, such as computer documents, handwritten notes, papers, emails and videos.
30. If a number of discrete pieces of recorded information exist which are relevant to one request, these must all be made available, provided that no exemptions apply. It is possible that responding to this type of request will require the expenditure of considerable staff time. However, charges can be made for responding to this type of complex request, subject to the Scottish Ministers’ regulations for charging for information (see appendix II for more information).
31. Information must be provided to the applicant in the manner requested, if reasonably practical to do so. Applicants with a disability must be provided with the information they request in the format that they prefer, except in exceptional and extreme circumstances. The cost of responding to a FOISA request in an alternative form should not, however, be passed on to the applicant. 
32. Staff will not be required to undertake further research or analysis on information, or to create information which does not already exist in a recorded form.
33. It will not be possible to withhold or destroy information regarding a specific FOISA request . It is an offence to alter, deface, block, erase, destroy or conceal a record with the intent of preventing disclosure. However, if the information no longer exists because it has been disposed of legitimately in accordance with sportscotland’s retention and destruction policy and procedures, it cannot be produced. 
34. If the information requested is not held in a recorded form, sportscotland should issue a refusal notice to inform the applicant promptly that it is unable to provide the information sought. 
Repeated and Vexatious Requests for Information
35. Staff will not have to respond to repeated requests if sportscotland has recently       responded to an identical or substantially similar request from the same person. However, if information has changed between the two requests, the request should not be regarded as repeated. 
36. Staff will not have to comply with vexatious requests.  In determining whether a request is vexatious, staff should consider if the answering the request would impose a significant burden on sportscotland and one or more of the following criteria:-
36.1. if the request lacks serious purpose or value;
36.2. if the request is designed to cause disruption or annoyance;
36.3. if the request has the effect of harassing the public authority;
36.4. if the request is manifestly unreasonable or disproportionate;
36.5. whether the request has already been rejected on appeal to the Commissioner  and the applicant knows this;
36.6. whether there has been unreasonable refusal or failure to identify sufficiently clearly the information required;
36.7. whether there has been unreasonable refusal or failure to accept documented evidence that the information is not held; and
36.8. Whether the request can be shown to be clearly intended to disrupt    sportscotland’s work rather than for the purpose of obtaining information.
37. The power to refuse to respond to a request on the grounds that it is vexatious must not be used simply to avoid responding to the request. Please also note that the term ‘vexatious’ must be applied to the request and not the requestor.
38. If information is not provided, on the grounds that the request is repeated or vexatious, sportscotland must clearly explain this reasoning in its response. 
‘Business As Usual’
39. The Scottish Government and other partners will continue to ask for information as part of the normal working service that we provide to them (e.g. how much development grant in aid did sportscotland give to Scottish Rugby  in 2011-2012?)  These requests should be dealt with as normal, and should not be treated as FOISA requests.
40. The Scottish Information Commissioner considers that ‘business as usual’ should be used to facilitate the routine provision of information, such as, for example, brochures or information regarding office opening hours.  It should never be assumed that because sportscotland has a relationship with the applicant, that any request should be dealt with automatically as ‘business as usual’.  The general line is that if it appears that in the circumstances the applicant will not be satisfied with the information that is being provided, then a review is likely to be requested and the request should not be treated as ‘business as usual’.  If a request is treated as ‘business as usual’ initially, but the applicant subsequently makes a request for review, sportscotland are required to provide a formal response within 20 working days.
41. All staff can still respond to these requests as they currently do, and should continue to track and log such requests as normal. sportscotland policy states that an initial response to these normal working requests for information should be made within five working days for verbal requests, and within ten working days for written requests.  These ‘working’ requests do not require to be sent to the Legal Officer to be handled or tracked. 
42. However, if staff have any doubts about whether a request for information is a FOISA request (e.g. a request for particularly complex information, or information to which an exemption could apply) they should forward this as soon as possible to the Legal Officer.  If necessary, the Legal Officer will determine whether any difficult or unusual requests received are indeed a FOISA requests, whether sportscotland holds the information requested, and whether any exemptions apply to the information that is being requested. It is important that this process happens immediately, because of the strict response deadline that is attached to FOISA requests. 
43. sportscotland’s detailed procedures for responding to requests are attached to this paper as appendix IV. 
Exemptions
44. The Act sets out a number of exemption categories. There are two types of exemption – ‘absolute’ and ‘non-absolute’. 
Absolute Exemptions
45. ‘Absolute’ exemptions are those where it is not necessary to consider whether disclosure of the information is in the public interest. If an ‘absolute’ exemption applies, sportscotland will not have to release the information.  The Act cites five categories of information to which an ‘absolute’ exemption would apply, as set out in appendix I.  
46. Of the ‘absolute exemptions’, those most likely to apply to sportscotland are s25, s36 and s38. 
Non-Absolute Exemptions
47. There are a number of other categories of information which may be exempt from disclosure. These are known as ‘non-absolute’ exemptions. See appendix I. 
48. Of the ‘non-absolute’ exemptions, those most likely to apply to sportscotland are s27, s33. s36, s37 and s41.
49. Before an exemption is cited to withhold information, sportscotland will be required to apply the "public interest" test before making a final decision as to whether or not to release the information. This public interest test involves considering the circumstances of each particular case and the exemption that covers the information.   The balance will always lie in favour of disclosure: information should only be withheld if the public interest in withholding it is greater than the public interest in releasing it. When cases are referred to the Scottish Information Commissioner, he will always rule in favour of disclosure if at all possible. Therefore, it should be noted that if a non-absolute exemption applies, information will still have to be released if it is deemed in the public interest to do so. 
50. In cases where sportscotland is not able to reach a decision as to the balance of the public interest in disclosure within 20 working days, it must reach a decision within a reasonable period. In these circumstances, sportscotland will still be required to issue a notice that an exemption applies within the 20 working day limit. 
Cases Where an Exemption Applies
51. If the sportscotland Legal Team decides not to release the information requested, because it considers an exemption is valid after applying the ‘public interest’ test, it must give reasons for its decision.  sportscotland must then issue a ‘refusal notice’ which will:
51.1. disclose that the information is held;
51.2. state that the information is exempt;
51.3. specify the exemption; 
51.4. state why the exemption applies; and
51.5. Inform the applicant of his right of appeal, firstly to sportscotland to review its decision and then, if still dissatisfied, to the Scottish Information Commissioner.  
52. Even in those cases where an exemption does apply, sportscotland will still be required to confirm or deny whether the information exists at all. This is another reason why it is vital that staff can easily locate information, and why an effective and well-maintained electronic records management system is required. 
Editing Exempt Information
53. It should be noted that only the specific information to which an exemption applies could be withheld. If a particular document has been requested which contains some exempt information, only those specific items of exempt information can be withheld. The remainder of the document would still have to be released. 
54. There may be instances where a single document could contain some information which is the subject of an absolute exemption (e.g. personal information which is covered by UK Data Protection Law), some other material which might be covered by a non-absolute exemption, depending on the outcome of the ‘public interest’ test, and some information which is not exempt and which is therefore automatically disclosable. Accordingly, documents will have to read line-by-line before they are released and edited to ensure that exempt information is removed. Where deletions are made, an explanatory label will have to be attached to explain why. 
55. In instances where documents require to be edited to remove information covered by an exemption, this process will be carried out by the Legal Officer in consultation with the relevant team manager. Procedures for editing are likely to differ on a case-by-case basis, and will be determined by the Legal Team as appropriate. 

Review Procedures
56. If the applicant is not satisfied with the information provided or the procedures adopted by sportscotland in supplying the information, then they can complain or appeal to the Head of Finance. sportscotland will then review its decision and notify the applicant of the outcome. If the applicant is still not satisfied with the decision, they can complain to the Scottish Information Commissioner who will investigate the case and request all the case details.  Further details of the Review Procedures can be found in appendix V.
Copyright
57. The supply of documents under the Freedom of Information (Scotland) Act does not give the person or organisation who receives them an automatic right to re-use the documents in a way that would infringe copyright, for example, by making multiple copies, publishing and issuing copies to the public.  These activities will often involve obtaining the permission of the authority that provided the material. Permission is generally granted in the form of a copyright licence.
58. Unless otherwise stated, sportscotland reserves copyright (and all other rights) in all information available under the Publication Scheme, whether that information is in electronic or hard-copy format, text or graphics, and regardless of whether the copyright © symbol (and/or any other symbol) appears. 
Fees for Information

59. sportscotland have discretion to charge a fee for the provision of some information in accordance with the Fees Regulations made under the Act.  There is a threshold cost of £100 to sportscotland before a charge can be made to an applicant and a ceiling (excessive cost) of £600 beyond which, sportscotland do not have to comply with information requests.  This is set out in more detail in appendix II and in the Publication Scheme. 
Compliance, Regulation and Enforcement

60. The Act will be promoted and enforced by a fully independent Scottish Information Commissioner  appointed by Her Majesty, on the nomination of the Scottish Parliament.
61. An applicant who wants to complain about a request/response, must first exhaust sportscotland’s internal review procedure. Applicants who are dissatisfied with the response from sportscotland can then take their complaint to the Commissioner. If the Commissioner decides to proceed, he will invite comments from sportscotland, in order to decide if the complaint is valid. The Commissioner will notify both the applicant and sportscotland of his/her decision.
62. Should the Commissioner require more information before making a decision concerning a complaint, s/he would issue sportscotland with an information notice. The Commissioner also has the right to apply for a warrant to enter an authority’s premises and seize documents, but such incidents are likely to be very unusual.
63. On occasion, the Commissioner may become aware that an authority is not complying and in such situations he can issue an enforcement notice which will inform the authority of its requirements under the Act. 
64. It is a criminal offence to destroy or erase information after a request has been received.  Such cases carry fines of up to £5,000.
65. In most cases the Commissioner will make the final decision regarding what information should be released. However, the First Minister can overrule the Commissioner when it relates to certain decisions taken by the Scottish Administration.
Records Management
Effective Information Management
66. Efficient records management practices will assist sportscotland to meet its duties under the Act. It is vital that staff know where to access all of the information necessary to respond to a FOISA request.
67. Therefore, staff must ensure that they store all business records (including emails and handwritten notes) in the appropriate Files.  Staff should not store business records in personal paper files, or on personal computer drives.
Sharepoint
68. The introduction of Sharepoint within sportscotland has enabled information to be easily located and accessed. Sharepoint provides a digital environment for capturing electronic documents and applying standard records management practices. 
Records Management Policy 
69. The Code of Practice on Records Management provides guidance to public authorities on effective records management. The Code provides guidance on records management policies, records management training and the keeping, management and destruction of records, both paper based and electronic.
70. The Information Asset Manager has prepared a retention and disposal schedule which will enable sportscotland to comply with the Code of Practice.  The policy sets out sportscotland’s procedures for storing, managing, archiving and disposing records.
Data Protection and Freedom of Information

71. Individuals already have the right to request and receive information which an authority holds about them (‘personal data’) on computer, and in paper files which are structured by reference to that individual (the ‘data subject’), under UK Data Protection Law.  This is known as a ‘subject access right’ and UK Data Protection Law means any law, statute, subordinate legislation regulation, order, mandatory guidance or code of practice, judgement of a relevant court of law, or directives or requirements of any regulatory body which relates to the protection of individuals with regard to the processing of Personal Data to which a individual is subject including the Data Protection Act 2018 and any statutory modification or re-enactment thereof and the General Data Protection Regulation (EU) 2016/679 of the European Parliament (‘GDPR’).

72. UK Data Protection Law also aims to secure individuals' rights to privacy by protecting information that is held about them. Any authority that handles personal data must comply with the data protection principles which control how such data is processed. All staff should be aware of these principles, and should ensure they adhere to them whenever they process personal data. 
73. A request by an individual for information about themselves (the ‘data subject’) will be exempt under Freedom of Information and will continue to be handled as a ‘subject access request’ under UK Data Protection Law. 
74. sportscotland has a Data Protection Policy in place, which sets out:
74.1. the seven data protection principles that staff must adhere to when processing data;
74.2. the procedures to be followed once a request to view or exercise control over personal information has been received; and
74.3. instances when information should not be provided in response to a subject access request. 
75. If an individual specifically requests personal information about a third party, or where responding to a FOISA request would involve the disclosure of personal information about a third party, the request should be dealt with under the Freedom of Information (Scotland) Act 2002.  However, sportscotland must apply the Data Protection Principles when considering the disclosure of information relating to living individuals. sportscotland must not release third party information as to do so would result in breaching one of the Data Protection Principles. 
Environmental Information Regulations (Scotland) 2004 and Freedom of Information 
76. Requests for access to environmental information need to be responded to under separate environmental information regulations (EIRs). 
77. The EIRs align very closely with procedures for responding to FOISA requests. The two regimes overlap in the following ways:-
77.1. both regimes are fully retrospective;
77.2. sportscotland will have 20 working days to respond to requests (in all but the most complex and voluminous requests for environmental information);
77.3. sportscotland has a common duty to provide as much advice and assistance as possible in response to either type of request; 
77.4. sportscotland is required to proactively publish as much information as possible; and
77.5. The Scottish Information Commissioner will enforce both regimes and will handle appeals.
78. However, there are some key differences between the two regimes, as follows:-
78.1. Requests for environmental information can be in any form, including verbal;
78.2. A 40-day response time can apply for requests for environmental information when cases are sufficiently complex and voluminous;
78.3. The fee charging structure differs for requests for environmental information – requests for environmental information cannot be declined on the grounds that the cost of providing that information is too high (i.e. above the prescribed limit); and 
78.4. There are no ‘absolute exemptions’ which apply to environmental information. There are some ‘exceptions’ to what can be provided, but these must be interpreted in a restrictive way. In every case, the public interest test must be carried out to determine whether the information should be released.
79. Requests for environmental information under the EIRs should be dealt with in line with the Freedom of Information (Scotland) Act 2002 Regulations. 
Further Information
80. Further information on the Freedom of Information (Scotland) Act 2002 and its implications for public authorities can be obtained the Scottish Information Commissioner website at: www.itspublicknowledge.info. 
81. The Code of Practice issued under section 60 of the Act on the discharge of functions by public authorities under the Act can be accessed via this link: http://www.scotland.gov.uk/library5/government/sedfpa-00.asp 

82. The Code of Practice issued under section 61 of the Act, which provides guidance to public authorities on effective records management can be accessed via this link http://www.scotland.gov.uk/about/FCSD/MCG-NW/00018022/s61code.pdf  
83. The Environmental Information (Scotland) Regulations 2004 and guidance on these Regulations, can be accessed via this link: http://www.itspublicknowledge.info/Law/EIRs/EIRs.asp
84. Any queries about sportscotland’s procedures for responding to FOISA, Data Protection, or Environmental Information requests should be directed in the first instance to the Legal Officer.

APPENDIX I 

sportscotland

Freedom Of Information Internal Policy And Procedures 

Categories Of Exempt Information

Absolute Exemptions
1. S.25 Information accessible to applicant by other means
2. S.26 Information of which disclosure is prohibited by law
3. S.36 Information provided in confidence (Note: A duty of confidence applies when one person imparts information to another in the expectation that this information will only be used or disclosed in accordance with his wishes. sportscotland staff should be very careful about accepting information ‘in confidence’. Staff should only accept information in confidence if it is necessary for sportscotland to obtain that information in order to carry out its function and if that information could not otherwise be obtained. Furthermore, sportscotland should not agree to hold information in confidence if it is clearly not confidential in nature. If sportscotland accepts a confidentiality provision, it must be able to justify its decision to the Scottish Information Commissioner. This includes confidentiality clauses in contracts.) 
4. S.37 Court records, etc; and
5. S.38 Personal information (Note: There is an absolute exemption from the provisions of the Scottish Act if an applicant making a request for information under the Scottish Act is the subject of the information requested and they already have the right of ‘subject access’ under UK Data Protection Law, or if the information is personal census information, or a deceased person’s health record. There is also an exemption from the provisions of the Scottish Act if the information requested under the Scottish Act concerns a third party and disclosure by the institution would breach one of the seven Data Protection Principles.)
Non-Absolute Exemptions
1. S.27 Information intended for future publication (i.e. information which is intended for publication within 12 weeks of the date of the request). 
2. S.28 Relations within the United Kingdom
3. S.29 Formulation of Scottish Administration
4. S.30 Prejudice to effective conduct of public affairs
5. S.31 National security and defence
6. S.32 International relations
7. S.33 Commercial interests and the economy (e.g. tenders, business plans and trading information)

8. S.34 Investigations by Scottish public authorities and proceedings arising out of such investigations
9. S.35 Law enforcement
10. S.36 Confidentiality
11. S.38 Personal information (if the authority believes that disclosure would not breach any of the data protection principles, and is not personal census information, or a deceased person’s health record, but the individual who is the subject of the information has properly served notice under UK Data Protection Law that disclosure would cause unwarranted substantial damage or distress, or the individual who is the subject of the information would not have a right to know about it or a right of access to it under UK Data Protection Law, there is no absolute exemption and the authority should consider the public interest in deciding whether to release the information.)
12. S.39   Health, safety and the environment
13. S.40   Audit Functions; and
14. S.41   Communications with her Majesty and honours

APPENDIX II 

sportscotland

Freedom Of Information Internal Policy And Procedures 

Charging Policy 

Guidance To Scottish Public Authorities On Charging Fees for Providing Information 
1. Sections 9, 12 and 13 of the Act allow the Scottish Ministers to make regulations enabling Scottish public authorities to charge for the provision of information.
2. sportscotland will be required to work out the projected cost of providing information in response to a FOISA request. In practice, much of the information provided will fall below the minimum level for incurring a fee, and will therefore be provided free of charge. In any case, the first £100 of projected costs must be provided free of charge. 
3. In cases where the projected cost of providing information is less than £600, if sportscotland chooses to charge an applicant for the provision of information, the maximum concessionary rates that can be charged are set out in detail in the Freedom of Information (Fees for Required Disclosure) (Scotland) Regulations 2004 [the sections 9 and 12 regulations]. In practice, the maximum amount that could be charged to provide information which costs less than £600 is £50.
4. Under the Freedom of Information (Fees for Required Disclosure) (Scotland) Regulations 2004, sportscotland is relieved of the obligation to comply with a request for information under the Act if the projected costs of doing so are above an amount specified by the Scottish Ministers. This is referred to in the regulations as the prescribed amount, and is currently £600. 
5. However, in cases where the projected cost of providing information is greater than £600, and sportscotland nevertheless chooses to provide the information, the maximum concessionary rates that can be charged are set out in detail in the Freedom of Information (Fees for disclosure under Section 13) (Scotland) Regulations 2004 [the section 13 regulations]. 
6. sportscotland may only charge for the cost of locating, retrieving and providing the information in accordance with the Act, or for providing the information in a preferred format as requested by the applicant. However, any costs for fulfilling any duty under the Equality Act 2010 in terms of providing information in the format in which the applicant has requested must not be passed on to the applicant.  Furthermore, any costs incurred as a result of determining whether sportscotland holds the information in the first instance, or as a result of determining whether to disclose the information must not be passed on to the applicant. 
7. The maximum fee that can be charged for staff labour costs in responding to a request for information under the Act is £15 per hour. 
8. VAT should not be added to any projected costs incurred for the provision of information. 

Specific Charges 

9. Information available on the sportscotland website is free of charge (i.e. fees regulations do not apply) Fees may be charged for the provision of certain retail publications. The standard quoted document price would apply to obtain these publications. 
10. Individuals without access to the internet can request a single print-out or a single hard copy of a document except where indicated. These will be provided free of charge. Requests for multiple print-outs from the website or for multiple hard copies may attract a charge for the cost of printing, photocopy, postage etc.
11. Printing and photocopy costs will not exceed £1 per 10 pages. Although sportscotland will normally provide a single copy free of charge, it may also charge where a substantial number of multiple documents are required to respond to a request. In this case, printing and photocopying charges will also not exceed £1 per 10 pages. If charges are to be made, the individual or organisation making the request will be informed at the time of the request.
12. Any charges for information will be payable in advance. If sportscotland has issued a fees notice to the applicant, it is not obliged to provide the information until the fee has been paid. Applicants should pay the fee within three months of the fees notice being issued. If the fee is not paid within this time, sportscotland should write to the applicant to confirm that the request for information has been regarded as being withdrawn. 
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Data Protection Principles 


1. Anyone who holds and processes personal data must comply with the seven data protection principles and the other requirements of UK Data Protection Law. This means that any member of sportscotland staff who is responsible for personal data must ensure that it is processed in a way which conforms to data protection legislation.
2. The seven principles of data protection are listed below:
2.1. Personal data shall be processed lawfully, fairly and in a transparent manner in relation to the data subject (‘lawfulness, fairness and transparency’);.
2.2. Personal data shall be collected for specified, explicit and legitimate purposes and not further processed in a manner that is incompatible with those purposes; further processing for archiving purposes in the public interest, scientific or historical research purposes or statistical purposes shall, in accordance with Article 89(1) of GDPR, not be considered to be incompatible with the initial purposes (‘purpose limitation’);
2.3. Personal data shall be adequate, relevant and limited to what is necessary in relation to the purposes for which they are processed (‘data minimisation’); 
2.4. Personal data shall be accurate and, where necessary, kept up to date; every reasonable step must be taken to ensure that personal data that are inaccurate, having regard to the purposes for which they are processed, are erased or rectified without delay (‘accuracy’);
2.5. Personal data shall be kept in a form which permits identification of data subjects for no longer than is necessary for the purposes for which the personal data are processed; personal data may be stored for longer periods insofar as the personal data will be processed solely for archiving purposes in the public interest, scientific or historical research purposes or statistical purposes in accordance with Article 89(1) subject to implementation of the appropriate technical and organisational measures required by this Regulation in order to safeguard the rights and freedoms of the data subject (‘storage limitation’); 
2.6. Personal data shall be processed in a manner that ensures appropriate security of the personal data, including protection against unauthorised or unlawful processing and against accidental loss, destruction or damage, using appropriate technical or organisational measures (‘integrity and confidentiality’).
2.7 sportscotland shall be responsible for, and be able to demonstrate compliance with, paragraph 1 (‘accountability’).
2.8 Appropriate technical and organisational measures shall be taken against unauthorised or unlawful processing of personal data and against accidental loss or destruction of, or damage to, personal data.
2.9 Personal data shall not be transferred to a country or territory outside the European Economic Area unless that country or territory ensures an adequate level of protection for the rights and freedoms of data subjects in relation to the processing of personal data.
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Quick Guide
How To Deal With A Freedom of Information Request 


1. The following procedures and guidelines should help you to identify a FOISA request and process an appropriate response. They should be read in conjunction with the two procedures flow diagrams which appear at the end of this policy. 
2. You should review any written request for information you receive to establish if it is a standard working information request of the type you would answer in the normal course of your job. If it is a standard working request, then answer it in line with your existing procedures, bearing in mind that if it takes more than 20 working days to fully answer the request, the enquirer could complain under the Freedom of Information (Scotland) Act.
3. If you are in any way unsure about the information you are being asked for, for example if it you think some of the information may be exempt under the Act, if the Freedom of Information (Scotland) Act is specifically quoted, if you are unsure whether we actually hold the requested information, or if requests are repeated or vexatious, then these should be considered as FOISA requests.  Please then contact the Legal Officer. 
4. The Legal Officer will log the request on the Freedom of Information database and an Freedom of Information case file will be opened.
5. In conjunction with the Legal Officer you should decide firstly if the information requested is actually held by sportscotland. If not, the applicant will be advised that we do not hold the information, and refer the applicant to another organisation, if appropriate.
6. If sportscotland does hold the information, you should consider then if it would be covered by UK Data Protection Law. If it is, then the Data Protection procedures should be followed.
7. If the information is not governed by UK Data Protection Law, you should consider if the information is available from another source for example on the web site, in a Report, or in the Publication Scheme. The applicant will be advised of this in writing.
8. If the information is not available by any other means, it will be necessary to identify and collate the requested information from our business records.
9. The collated information will be checked by our Legal team to establish if any exemptions apply. If not, then the information can be released to the applicant, and a copy will be held on the case file.
10. If an absolute exemption applies, then we would not disclose the information and the applicant would be notified. (Note: If part of the information can be disclosed then the text will be edited and sent to the applicant.)
11. If a non-absolute exemption applies, then a public interest test will be applied to establish if the public interest to disclose the information is greater than the public interest to withhold the information. The decision will be notified to the applicant and the information will be disclosed if appropriate, again with the text edited as necessary.
12. If the applicant is not satisfied with the information provided or the procedures adopted by sportscotland in supplying the information, then they can appeal or complain to the Head of Finance. sportscotland will then review its decision and notify the applicant of the outcome. If the applicant is still not satisfied with the decision, they can complain to the Scottish Information Commissioner who will investigate the case and request all the case details from sportscotland.
13. If you have any particular concerns about the type of information requests you might receive relating to your area of work, please arrange to discuss this with the Legal Officer as soon as possible.
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What if I am unhappy with my reply from sportscotland?

1 When you request information, sportscotland must provide it within 20 working days, or send a notice stating clearly why sportscotland will not provide it.

2 If you are unhappy with the response you have received from sportscotland, you are entitled to request a review of the decision.

3 You can ask sportscotland to review its decision if you are unhappy with the way it has dealt with your request, for example, by: refusing to give you the information; failing to reply within the time limit allowed; claiming the information is exempt; failing to give you advice about, or help with, making your request; asking you to pay a fee that you feel is unreasonable; or by not responding at all to your request.


Who Can Request a Review?

4 Only the person who made the original enquiry can request a Review.

Who should I Contact to Request a Review?

5 Your request for a Review should be addressed for the attention of Head of Finance, sportscotland, Doges, Templeton on the Green, Templeton Street, Glasgow, G40 1DA. Email: FOI@sportscotland.org.uk 

How Do I Request a Review?

6 Your request for a Review must be made in writing, or any other form that can be kept for future use, for example email, or a recording on audio/video tape.      

7 You must request a review no later than 40 working days after the date sportscotland sent its original response, or the date a refusal notice or fees notice was issued, or the end of the response period (if no reply was received). If you are late asking for a review, sportscotland may still accept your request, but does not have to do so. 

8 You must give your name, a contact address, details of your original request, and the reason(s) why you want a review of the decision.

When Will I Receive a Response?

9 You will receive an acknowledgement of your request for a Review within five working days (excluding public holidays) of your request being received by sportscotland’s Head of Finance.

10 sportscotland will then issue its written response within 20 working days of your request.

What Will Happen After I Submit My Request for a Review?

11 sportscotland’s Head of Finance will liaise with sportscotland’s Legal Officer to discuss the Review.  

12 A Review Panel will be set up consisting of not less than three sportscotland staff plus the Legal Officer. The staff in the Review Panel will have had no involvement in the original decision making process. The Legal Officer will only be part of the panel to explain the reasoning behind the original decision and act in an advisory capacity to the Review Panel.  

13 The Review Panel will meet to review your case and make an independent recommendation, considering the full terms and nature of the original request, sportscotland’s reasons for making its decision, and your reason(s) for requesting a review.

14 The Review Panel will consider all the relevant factors including the nature of the request, the procedures carried out in reaching the original decision, the application of any exemptions, or the calculations relating to the issuing of a fees notice. 

15 The Panel will then assess the original decision made by sportscotland, and will pass its recommendation(s) to sportscotland’s Chief Executive for final approval/reconsideration.  The Chief Executive shall retain the right to overturn any recommendation made by the Review Panel, and/or request further consideration of the case before a final decision is reached.

What kind of reply can I expect?

16 Depending on the nature of your request, you should receive one of the following replies: 

16.1 All the information you asked for.

16.2 Some of the information you asked for, with an explanation as to why sportscotland has not provided the rest of the information.

16.3 A notice confirming that sportscotland has not changed its original decision and explaining why.

16.4 A decision about the level of fee to be charged.

16.5 A decision on your request (if sportscotland did not reply to your original request).

16.6 A notice stating that sportscotland does not have to review its original decision because it considers your request was “vexatious” or very similar to a request you have made before.

What if I am unhappy with the Review of my Request?

17 If you still remain dissatisfied after receiving sportscotland’s response, you can submit an Appeal in writing (or other permanent form, for example, email or audio/video tape) to the Scottish Information Commissioner, Kinburn Castle, Doubledykes Road, St Andrews, Fife, KY16 9DS.

18 Your request for an appeal should be submitted within six months of receiving the outcome of sportscotland’s review.  The Commissioner will investigate your complaint, and may decide to carry out an independent investigation of your case. He will let you know the outcome of your appeal within four months of receiving your request.

19 If you are unhappy with the Scottish Information Commissioner's decision on your appeal, you have a right of appeal to the Court of Session (but only on a point of law). 
Further Information 

20 If you require advice and assistance to help you frame your request for a request or are unsure about any aspect of Freedom of Information, please contact us at the above address and we will be happy to help. 
21 Further information about the appeals process is available on the Scottish Information Commissioner’s web site: www.itspublicknowledge.info
